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and necessary supporting information
from the DoD employee and forward it
to the DoD component DAEO or des-
ignee who has been specifically dele-
gated the authority in writing to issue
the written advice.

§ 84.32 Restrictions resulting from pro-
curement activities.

(a) 10 U.S.C. 2397b—(1) Restrictions.
This statute prohibits the following
three categories of former DoD em-
ployees from accepting compensation
from the concerned defense contractor
during the two-year period after sepa-
ration from DoD:

(i) 0–4s and above, and civilians serv-
ing in positions for which the rate of
pay was equal to or higher than the
minimum rate of a GS/GM–13, who:

(A) On a majority of their working
days during a two-year period prior to
separation;

(B) Performed a procurement func-
tion relating to a defense contract;

(C) At a site or plant owned or oper-
ated by the defense contractor and
which was the DoD employee’s prin-
cipal work location.

(ii) 0–4s and above, and civilians serv-
ing in positions for which the rate of
pay was equal to or higher than the
minimum rate of pay for a GS/GM–13,
who:

(A) On a majority of their working
days during the two-year period prior
to separation;

(B) Performed a procurement func-
tion related to a major defense system
and;

(C) In the performance of the pro-
curement function, participated per-
sonally and substantially on any occa-
sion and in a manner involving deci-
sion-making responsibilities with re-
spect to a contract for the system;

(D) Through contact with the defense
contractor; and

(iii) 0–7s and above, and civilians
serving in positions for which the rate
of pay was equal to or higher than the
minimum rate of pay for a Senior Ex-
ecutive Service position, who during
the two-year period prior to separa-
tion, acted as a ‘‘primary representa-
tive of the United States’’ in negotia-
tion of a defense contract in an amount
in excess of $10 million or settlement of
an unresolved claim exceeding $10 mil-

lion. An unresolved claim is valued by
the greater of the amount of the claim
or the amount of the settlement.

(2) Penalties and effective dates.
Former DoD employees who knowingly
violate this statute are subject to a
civil fine up to $250,000. Defense con-
tractors who knowingly offer or pro-
vide any compensation to individuals
in violation of this statute are subject
to a civil fine up to $500,000.

(i) The effective date of this law was
April 16, 1987. The law does not prohibit
the continuation of defense contractor
employment begun or compensation
accepted before then. If an employee
separated from DoD prior to April 16,
1987, the statute does not apply. How-
ever, former DoD employees who were
still employed or on active duty on or
after April 16, 1987 must comply fully
with its provisions, if within its scope.

(ii) For the period of December 1, 1989
until May 31, 1991, the statute was sus-
pended and employment or acceptance
of compensation during that period
could not violate the statute. Ques-
tions about the effect of the suspension
should be referred to the local Ethics
Counselor.

(3) Written opinion. (i) Before accept-
ing compensation from a defense con-
tractor, a DoD employee or former DoD
employee is, by statute, entitled to a
written opinion regarding the applica-
bility of this statute to his specific cir-
cumstances. A request for such written
opinion shall be submitted in writing
to the Ethics Counselor serving the
DoD component command or organiza-
tion the DoD employee is leaving or
from which he has separated. The re-
quest shall set forth all information
relevant to the request.

(ii) Ethics Counselors who have not
been delegated authority in writing to
issue 10 U.S.C. 2397b written opinions
shall promptly forward the request to
the DoD component DAEO or designee
who has such authority.

(iii) Written opinions shall be issued
within 30 days of receiving the request
together with all necessary informa-
tion.

(iv) A written opinion that this stat-
ute is not applicable to a specific situa-
tion, if based on a complete disclosure
of all relevant information, creates a
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conclusive presumption that the re-
ceipt of compensation from a particu-
lar defense contractor is not a viola-
tion of the law.

(v) A copy of each 10 U.S.C. 2397b
written opinion shall be retained by
the DoD component DAEO or designee
for three years.

(4) DoD interpretation of 10 U.S.C.
2397b. (i) If a DoD employee had been
conducting all negotiations with a $10
million defense contractor on a major
defense contract action of $10 million
or more, but a superior DoD employee
intervened directly in the negotiating
process, both DoD employees would be
considered ‘‘primary’’ representatives
for that defense contract action.

(ii) 10 U.S.C. 2397b does not prohibit
any former DoD employee from accept-
ing compensation from any defense
contractor that, during the fiscal year
preceding the fiscal year in which com-
pensation is accepted, was not a de-
fense contractor or was a defense con-
tractor whose contracts totalled less
than $10 million.

(iii) 10 U.S.C. 2397b prohibits employ-
ment with particular defense contrac-
tors, not subcontractors, but former
DoD employees cannot avoid its con-
sequences merely by forming their own
company and then ‘‘subcontracting’’
themselves to otherwise prohibited de-
fense contractors.

(b) 41 U.S.C. 423—(1) Restrictions. This
statute restricts a former DoD em-
ployee who was a procurement official
with respect to a particular procure-
ment from knowingly:

(i) Participating in any manner on
behalf of a competing contractor in
any negotiations leading to the award
or modification of a defense contract
for such procurement; or

(ii) Participating personally and sub-
stantially on behalf of the competing
contractor in the performance of such
defense contract.

(2) Period of restrictions. Both restric-
tions apply for a period of two years
from the date of the former DoD em-
ployee’s last personal and substantial
participation in the procurement on
behalf of the Federal Government. Nei-
ther applies unless the individual was a
DoD employee of the Federal Govern-
ment at the time he served as a pro-
curement official.

(3) Written opinion. (i) A DoD em-
ployee or former DoD employee who is
or was a procurement official is, by
statute, entitled to a written opinion
regarding the applicability of this stat-
ute to his specific circumstances. A re-
quest for such an opinion shall be sub-
mitted in writing to the Ethics Coun-
selor serving the DoD component com-
mand or organization the DoD em-
ployee is leaving or from which he has
separated. The request shall set forth
all information relevant to the request.
See 48 CFR 3.104–8(e).

(ii) Ethics Counselors who have not
been delegated specific authority in
writing to issue 41 U.S.C. 423 written
opinions shall promptly forward the re-
quest to the DoD component DAEO or
designee who has such authority.

(iii) Written opinions shall be issued
within 30 days of receiving the request,
together with all necessary informa-
tion.

(iv) Where the DoD employee or
former DoD employee relies in good
faith on a written opinion that this
statute is not applicable to a specific
situation, the DoD employee or former
DoD employee shall not be found to
have knowingly violated the restric-
tions of the statute.

(v) A copy of each 41 U.S.C. 423 opin-
ion shall be retained by the DoD com-
ponent DAEO or designee for three
years.

§ 84.33 Restrictions on retired military
members.

(a) 18 U.S.C. 281(a). This statute re-
stricts the selling activities of retired
military officers. The provisions of this
statute were suspended by the Federal
Acquisition Streamlining Act of 1994
through December 31, 1996.

(1) Restrictions. A criminal statute, 18
U.S.C. 281(a), provides that for a period
of two years after retiring, no retired
military officer may receive compensa-
tion for representing any other individ-
ual in the sale of anything to the Fed-
eral Government through the depart-
ment in which he holds a retired sta-
tus.

(i) The term ‘‘department’’ refers to
individual DoD components, not DoD
as a whole, insofar as it concerns re-
tired military officers. For example,
this statute does not prohibit retired
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